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Unofficial Translation (17th March 2020)
(Parallel Version by the Citizens)
Memorandum of Principle and Rationale 
The Bill on Prevention and Suppression of Torture and Enforced Disappearance 
B.E. … 

_____________

The Principles
It is expedient to have a law on prevention and suppression of torture and enforced disappearance. In 
non-discriminatory practice, the authority shall inform the rights and document the deprivation of liberty as stipulated by this law, in cases of bodily search, arrest, detention or any act affecting the liberty in body of the people. The Court of Justice is specified as a vital mechanism to examine the power exercised by the public official if affects the liberty in body of the people and create accountability system as well as eliminate culture of impunity. There shall be mechanisms to support and assist the injured person to have access to justice, through legal assistance as a means to follow-up and examine including bring concerned persons to criminal justice procedure and access to measures of rehabilitation and remedy for physical, mental and social damages and non-repetition of the violations, in order to bring them to comply with the Counstitution of the Kingdom of Thailand and internation obligations.   

The Rationale 
Torture, and other cruel, inhuman or degrading treatment or punishment and enforced disappearance, committed by the public official is a grave human rights violation which is never be justifiable in 
any circumstance. Thailand’s Constitution stipulates the state’s duty to protect the rights and liberties of 
the people from being bodily searched, arrested, detained or inflicted by any act affecting the right and liberty in life or body, further than the grounds as provided by the law. Torture, brutal acts or punishment by cruel or inhumane means shall not be permitted. Since Thailand is a party to the Convention against Torture or Other Cruel, Inhuman or Degrading Treatment or Punishment and also signed for the International Convention for 
the Protection of All Persons from Enforced Disappearance, there shall be specific legal provisions for criminalization of the acts , prevention and suppression measures, remedy measure for the injured person and other relevant measures. This is to enable effective compliance with  provisions in such Conventions, which will elevate Thailand’s human rights protection to be compatible with international standards and in line with 
the Constitution. Aforementioned reasons are justification to enact this Act.
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Whereas it is expedient to have a law on prevention and suppression of torture and enforced disappearance. 
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	Title
	Section 1: This Act is called “Prevention and Suppression of Torture and Enforced Disappearance Act B.E.  …” 

	Effective date
	Section 2: This Act shall come into force after the expiration of one hundred and twenty days from the date of its publication in the Royal Gazette.



	Conflict of laws
	Section 3: All laws, rules, regulations, notifications, and orders 
in so far as they have been provided in this Act, or are contrary to or inconsistent with the provisions of this Act, shall be replaced by this Act; except the case that any law particularly safeguards 
the protection of right and liberty in life and body of the people greater than the stipulation in this Act, such law shall be enforced. 

	Terms
	Section 4: In this Act;

"Torture" means severe pain or suffering, whether physical or mental inflicted by any act of the public official, including or for any following purposes:
(1) obtaining information or a confession from a person or a third person;
(2) punishing a person for an act that person or a third person has committed or is suspected of having committed;
(3) intimidating or coercing a person or a third person; or 
(4) for any reason based on discrimination of any kind.
Except sanctions imposed by the verdict or as enacted by law and in accordance with existing international obligations and standards bound by Thailand.

“Deprive of Liberties
" 
includes the arrest, the custody , the detention, the abduction, the holding, the imprisonment, the confinement, the summons, or the invitation to individuals for inquiry or interrogation or any other act of deprivation of the liberty in body.
"Enforced Disappearance" means the public official takes a person into custody and 
the competent 
public official or the doer 
refuses to acknowledge such an act or conceals information of the fate or whereabouts of the disappeared person, or information if 
the disappeared person is still alive or die or his/her whereabouts.

 “Public official” means the public official pursuant to the Organic Act on Prevention and Suppression of Corruption B.E. 2561 (2018), including any individual using the state power, authorized, assigned, permitted, supported, directly or indirectly acknowledged to exercise the state power in any way according to the law.

 “Injured person” means an individual who loses his/her life or suffers physical or mental harm as a result of torture and other cruel, inhuman or degrading treatment or punishment or enforced disappearance. It shall include both de jure and de facto husband, wife, life partner, parents, descendant, and dependent.
“Committee” means the Committee for the Prevention and Suppression of Torture and Enforced Disappearance.


	Minister oversees this Act
	Section 5: The Minister of Justice shall have charge and controle for the execution of this Act and have the power to issue rules and notifications for execution of this Act.
Such rules and notifications shall come into force upon their publication in the Royal Gazette.



	
	Chapter I

General provisions






	
	

	Rights and liberties in life, body and human dignity
Access to justice

Judicial review
	Section 6: A person shall enjoy the rights and liberties in his or her life and body and human dignity. Torture, and other cruel, inhuman or degrading treatment or punishment or enforced disappearance shall not be permitted.  

Any act affecting the rights and liberties under paragraph one, the injured person has the right to file a complaint and have access to justice by receiving protection, support and assistance from the state. The injured person shall be entitled to effective reparation and remedy, as well as guarantee of non-repetition of violations.
The injured person, the public prosecutor or any person for the interest of the injured person shall have the right to request the court to suspend or cease any action affecting 
the rights and liberties under paragraph one without delay, including instruct protective measures as appropriate to efficiently protect and award reparation and remedy for damages.


	Duty to protect rights and liberties in life and body
Duty to ensure safety and access to justice 
	Section 7:  The state has a duty to protect rights and liberties in life and body and human dignity of all individuals without discrimination
 and undertake effective measures to prevent and suppress torture, and other cruel, inhuman or degrading treatment or punishment and enforced disappearance. 
If there is a complaint related to any act affecting the rights and liberties under paragraph one, the state has a duty to take action urgently aiming to protect welfare and safety of the injured person; effectively support and provide assistance to the injured person, including providing reparation and remedy for physical and mental damages; follow-up and examine a complaint to bring the offender to justice procedure; and implement measures to prevent repetition of violations.
Chapter II
Suppression of Torture and Enforced Disappearance
Part 1
General Provisions


	Offence of Enforced Disappearance 
	Section 8: Any public official, who arrests, detains, abducts, takes into custody 
or in any other forms deprives any person of their liberty in body; and the competent public official or the doer refuses to acknowledge
 such act or conceals information of the fate or whereabouts of such person, or if the disappeared person is still alive or die, or his/her whereabouts, shall be guilty of the offence of enforced disappearance. 


	Offence of Torture
	Section 9: Any public official, by any act, inflicts severe mental or physical pain or suffering on any person including or for any following purposes:  
(1) obtaining information or a confession from a person or a third person;
(2) punishing a person for an act that person or a third person has committed or is suspected of having committed;
(3) intimidating or coercing a person or a third person; or
(4) for any reason based on discrimination of any kind.
Such public official shall be guilty of the offence of torture.

	Offence of Cruel, Inhuman or Degrading Treatment Act or Punishment
	Section 10: Any public official, by any act, who inflicts mental or physical pain and suffering in any form of inhuman or degrading treatment act on any person, shall be guilty of 
the offence of cruel, inhuman or degrading treatment act or punishment.   


	Ground to increase punishment
	Section 11: Whoever commits commissions under Sections 8, 9 and 10 against a person aged not over eighteen years old, a pregnant woman, a person with mental or physical disability, or a dependent due to age or sickness, shall be liable for the punishment increased by one-half.

	Contributors being punished as a principal
	Section 12: Whoever conspires, is an instigator or a supporter, to commit commissions under Sections 8, 9 or 10 shall receive the penalty as a principal in such offence.


	Command responsibility
	Section 13: Any superior of the offender under Sections 8, 9 or 10  fails to take all necessary and reasonable measures within his or her power to prevent or repress such commissions or take any action or submit the matter to the competent authorities for investigation and prosecution as stipulated by criminal law shall be liable to half of 
the penalty as indicated for such offence.
A superior under paragraph one shall have a duty to responsible and supervise custody actions. 
A superior under paragraph shall not be held accountable if proven that he/she does not know or should have not known or does not ignore the commissions committed by his/her subordinate. 


	Extenuating ground due to cooperation
	Section 14: If a person who commits the offence under this Act locates the disappeared person by providing important and useful information in case proceeding, under the condition that the disappeared person is not seriously injured or in critical stage to death; his or her penalty shall be lessened than prescribed by the law but not exceeding half of the penalty.

	Universal jurisdiction
	Section 15: Anyone commits the offences of torture and enforced disappearance under this Act outside the Kingdom shall be punished in the Kingdom as stipulated in this Act whereby Section 10 of the Penal Code shall apply, mutatis mutandis. 
 

	Non-political offence under the extradition law
	Section 16: Offences of torture, and other cruel, inhuman or degrading treatment or punishment and enforced disappearance shall not be regarded as political offences under the extradition law and any law on international cooperation in criminal matters. 

	Excuse in Public Emergency
	Section 17:  No public emergency, war, state insecurity or any special circumstance to be invoked as a justification to legalize commissions under this Act.

	Non- refoulement Principle
	Section 18: No state agency or public official shall extradite a person from the Kingdom if there is a substantial ground for believing that a person would be at risk of torture, and other cruel, inhuman or degrading treatment or punishment or enforced disappearance.

	
	Part 2
Legal Proceeding 


	Status of the injured person in criminal justice procedure 
	Section 19: The injured person of offences under this Act shall be deemed as the injured person under the Criminal Procedure Code. 

	Continuous term of statute of limitations
	Section 20: Enforced disappearance offence under this Act is a continuous commission until the fate of the disappeared person has been clarified or the disappeared person has been released; and the term of statute of limitations is not applied until the disappeared person has been found or there is an evidence for believing that the disappeared has died; and 
an investigation shall be carried out until the disappeared has been found or there is 
an evidence for believing that the disappeared has died.

	Statute of Limitations
	Section 21: The prescription of the offences of torture and enforced disappearance offences under this Act is fifty years.
There is no prescription of the offences of torture and enforced disappearance offences under this Act, if they are part of widespread or systematic commission.


	Regarded as a special case by the public prosecutor
	Section 22: Offences under this Act are special cases pursuant to the law on special case investigation and the public prosecutor shall be in charge of an investigation file.  
If any public official of any agency is accused of committing any commission under this Act, such official of that particular agency is prohibited to be an inquiry official under this Act; and Chapter III on investigation and special case investigation according to the special investigation law shall apply, mutatis mutandis. 
Legal proceeding under this Act is not under authority of the National Anti-Corruption Commission or the Publilc Sector Anti-Corruption Commission; and Section 21/1 of the law on special case investigation is not applicable with offences under this Act. 

	Ruling on lawsuit and conflicting opinions
	Section 23: If the public prosecutor under Section 22 is of opinion that an investigation is complete, there shall be an order either a prosecution order or a non-prosecution order. 
If a non-prosecution order is issued, an investigation file together with a conclusion shall be submitted to the Attorney-General for a final decision without delay. 

	Rights of the injured person
	Section 24: The authorized agency investigating offences under this Act shall continuously report case progress to the injured person; and the committee or the subcommittee or the official authorized by the committee shall have the power and duty to monitor case progress and undertake measures to protect welfare and safety, as well as provide reparation and remedy for physical and mental damages, including legal advice and litigation support by engaging with the injured person. 

	Claim for compensation
	Section 25: If the public prosecutor is a plaintiff, the public prosecutor shall file a request to the court with the power to adjudicate criminal cases to enforce the defendant to pay compensation for causing death, bodily harm, mental harm or damages in liberty in body, reputation or property, arisen because the defendant has committed such offence. 
In this regard, the committee or the subcommittee or the official authorized by the committee have a duty to provide legal assistance and needed information to the court intending to develop preventive and rehabilitative measures as appropriated for the injured person, including medical treatment and physical and mental rehabilitation.  


	Jurisdiction of the civilian court 
	Section 26: The civilian court shall have jurisdiction to try and adjudicate offences under this Act; and the legal procedure on the Corruption and Misconduct Case shall apply, mutatis mutandis.

	
	Chapter III
Prevention of Torture and Enforced Disappearance
  





	
	

	Right of a person in custody
	Section 27: In taking a person into custody, the public official who supervises custody actions shall record information about the detainee under Section 28 and the detainee shall have the rights and be notified 
about following rights: 
 (1) notify the detainee and his/her relative or a person whom the detainee trusts concerning date, time and place of custody, order and ground of custody and information or details about the authority; 
(2) notify a relative or a person whom the detainee trusts about information and details regarding method of the move and destination, in case of changing a custody facility; 
(3) notify a relative or a person whom the detainee trusts about basic information concerning health or mental conditions of the detainee; and details about the first aid and 
a health facility for urgent care, in case of illness or injury;
(4) the detainee to be visited and have access to contact a relative or a person whom 
the detainee trusts, as appropriate;
(5) meet and consult with a person who will be a lawyer of his or her choice and have 
the right to legal assistance;
(6) right to have a lawyer during interrogation, inquiry and questioning. Before carrying out interrogation, inquiry and questioning, whenever, all participants shall be identified and there shall be a smooth record of photos and voice. A recording shall be accessible and usable without any change;
(7) access to medical check-up and treatment provided by the physician without delay, 
in case of illness or injury; and
(8) If the detainee is dead or injured and unable to act by himself/herself, the injured person has the right to engage in the fact-finding of the detainee’s death or injury.  
Concerned public official has a duty to notify the detainee about the rights under paragraph one at the earliest opportunity and facilitate the access to such rights.  

	Recording information of the detainee 
	Section 28: In custody, the public official who has a duty to supervise the custody shall record information containing mininum details of the detainee, as follows:   
(1) first name, surname, photo, distinctive appearance including other information to identify the detainee and detainee’s physical condition;

(2) date, time and place of custody and information relating to the public official who apprehends the detainee. In case of changing a custody facility, there shall be a record of 
a destination and identification of the public official who is in charge;
(3) a custody order and its justification; 
(4) the public official who orders the custody;
(5) date, time and place of release, an official in charge and a relative or a person who receives the detainee or a witness;   
(6) information on physical condition of the detainee before being taken into custody and being released. In case of death in custody, there shall be a record of collaboration information with relevant agencies; 
(7) contact information of a relative or a person whom the detainee trusts and a lawyer 
(if any);
(8) proceeding information to guarantee rights of the detainee, as stipulated in Sections 27; and
(9) any other information as prescribed by the committee on prevention of torture, and other cruel, inhuman or degrading treatment or punishment or enforced disappearance.
In reference to the release under (5), before releasing the detainee, an official under paragraph one shall notify a relative or a person whom the detainee trusts about the release and record details who receives the detainee. In case a relative is not contactable or no one receives the detainee, the authority shall record communication information in contacting a relative or 
a person whom the detainee trusts; and an official supervises for a release shall identify 
a witness and record name and address of such witness as evidence of release.


	Right to request the public official to disclose custody information  
Request a court to disclose custody information
	Section 29: A relative or a person with a legitimate interest of the detainee, the committee, 
the subcommittee or the official authorized by the committee have the right to request 
the public official to disclose information of the detainee as prescribed in Section 28.
If the public official under paragraph one refuses to disclose custody information, a relative or a person with a legitimate interest of the detainee, the committee or the subcommittee or 
the official authorized by the committee have the right to request the criminal court within its jurisdiction to disclose such information.



	Refusal to disclose information 

	The Court has the power to order the public official under paragraph one to disclose information as prescribed in Section 28 to a relative or a person with a legitimate interest of the detainee, the committee, the subcommittee or the official authorized by the committee. 
In case of refusal, the order is a subject to appeal before the appeal court; and any decision made by the appeal court is finalized.
Section 30: The refusal to disclose information is permitted only in the case that the court summons the detainee to be inquired before the court and there is a guarantee that the detainee will not be a subject to torture, and other cruel, inhuman or degrading treatment or punishment or enforced disappearance; and such disclosure could harm or infringe the detainee’s privacy or impede a criminal investigation.

	Judicial review of the legality of custody (1)
	Section 31: Upon there is an allegation stating a person is illegally taken into custody or there is a complaint concerning torture, other cruel, inhuman or degrading treatment or punishment or enforced disappearance, following persons have the right to petition to 
the criminal court or the Court of Justice, within its jurisdiction, to cease such action without delay:
(1) the injured person;
(2) the public prosecutor; 
(3) an inquiry official or a special case investigation officer;
(4) the committee, the subcommittee or the official authorized by the committee; and 
(5) any other person with a legitimate interest for the detainee. 
Eligible persons under paragraph one, who act in good faith for benefits of this Act, shall be protected. 

	Inquiry and order by the court (2)
	Section 32: Upon receiving a complaint under Section 31 or if appeared to the court that torture, or other cruel, inhuman or degrading treatment or punishment, or enforce disappearance has occurred, the court shall proceed an ex parte investigation immediately. If grounded, the court has the power to order the public official to bring the detainee to the court without delay; and if the detention is illegal or torture, or other cruel, inhuman or degrading treatment or punishment, or enforced disappearance has occurred during custody, the court shall have following orders:

(1) release the detainee without delay;
(2) cease any act of torture, or other cruel, inhuman or degrading treatment or punishment;
(3) change a custody facility;
(4) allow the detainee to meet with a relative, a lawyer or a person whom the detainee trusts;
(5) provide access to medical treatment including physical and mental rehabilitation;
(6) disclose any document or other information; and
(7) issue other appropriate measures in an effort to cease the action or to provide initial remedies to the injured person.
The committee or the subcommittee or the official authorized by the committee have a duty to file a complaint requesting the court to formulate appropriate measures for benefits of protection and initial rehabilitation for the injured person, covering medical treatment and physical and mental rehabilitation.
The court order under this provision is a subject to be appealed before the appeal court; and 
a decision by the appeal court is finalized.

	
	

	Death in Custody
	Section 33: In death in custody case, the public official shall urgently coordinate for post-mortem examination report pursuant to the Criminal Procedure Code on post-mortem; and shall undertake following actions:    
(1) secure a crime scene to prevent evidence tampering by anyone and coordinate with 
an agency authorized with evidence analysis to restore and collect an evidences at the scene;
(2) contact a family or a relative of a deceased to participate in a fact – finding inquiry into the death; and  
(3) coordinate with the committee or the office to participate in factual verification about torture in custody. 


	Inadmissibility of evidence obtained by torture
	Section 34: If appeared to the court that any evidence is caused or obtained by torture, and other cruel, inhuman or degrading treatment or punishment and enforced disappearance, 
the court is prohibited to admit such evidence; except for a purpose to prosecute the offender under this Act. 

	Protection clause for a whistle-blower who exercises the right in good faith 
	Section 35: A person, who exercises the right in good faith to petition to the police or the committee, the subcommittee or the state agency for the benefits of prevention and suppression of torture, and other cruel, inhuman or degrading treatment or punishment and enforced disappearance, shall be protected including from being prosecuted in criminal, civil or administrative cases.

	
	  Chapter VI
The Committee on Prevention and Suppression of 
Torture and Enforced Disappearance






	Composition of the Committee
	Section 36: There shall a committee called “The Committee for the Prevention and Suppression of Torture and Enforced Disappearance” consists of: 
(1) the Minister of Justice as Chairperson;
(2) the Permanent Secretary of Ministry of Justice as Vice Chairperson; 
(3) ex officio committee members i.e. the Permanent Secretary of the Ministry of Defence, the Permanent Secretary of the Ministry of Interior, the Director-General of the Department of Special Investigation, the Committee-General of the Royal Thai Police, and the Chairman of the Lawyers Council of Thailand;  
(4) representatives of the injured persons of torture, and other cruel, inhuman or degrading treatment or punishment and enforced disappearance, selected from among themselves to two; 
(5) representatives from non-profit civil society working on protection of the rights and liberties in life and body of person in custody, selected from among themselves to three; and
(6) qualified persons appointed by the cabinet based on knowledge, expertise and experience having renowned works: one in evidence analysis, one in forensic medicine and one in psychology as committee members.  
The Director-General of the Department of Rights and Liberties Protection shall be 
a committee member and a secretary. The Director-general of the Department of Rights and Liberties Protection shall appoint not more than two government officials of the Department of Rights and Liberties Protection to be assistants to the secretary.
Criteria and recruitment procedure of the committee members under (4) and (5) shall be as instructed by the committee. 


	Qualifications and prohibitions of the committee members
	Section 37: The committee members under Section 36 (4) (5) and (6) shall have following qualifications and not having following prohibitions:
(1) being of Thai nationality; 
(2) not being bankrupt or having been dishonestly bankrupt;
(3) not being incompetent or quosi-incompetent persons;
(4) not being a person holding political position; not being a member of the local council, 
a local administration official, or an executive of a political party;
(5) not being suspended or discharged from the government service;
(6) not having been expelled, dismissed or removed from a state agency or a state enterprise on the ground of disciplinary action; 
(7) not having been sentenced by a final judgment to imprisonment including a final judgment but suspension of the determination of punishment or awaiting for imposition of sentence; except for an offence committed through negligence, a defamation offence or 
a petty offence; 
(8) not having been ordered by a final judgement or an order of the Court that his or her assets shall vest in the state on the grounds of unusual wealth or increase of assets; and
(9)not having been investigated and concluded by the National Commission of Human Rights as committing human rights violation. 


	A term of the committee members
	Section 38: The committee members under Section 36 (4) (5) and (6) shall hold office for 
a term of four years.
Once a term under paragraph one is complete, the committee members who vacate the office may be re-appointed but for a consecutive period of not more than two terms. 
The committee members who vacate the office shall remain in office to perform duties until the newly appointed committee members take office but not more than one hundred and eighty days since vacating the office.    



	Vacation of office
	Section 39: In addition to the vacation of office upon the expiration of term, the committee members under Section 36 (4) (5) and (6) vacates office upon:
(1) death;
(2) resignation;
(3) being disqualified or being under any of the prohibitions under Section 30; and
(4) being removed from office on the ground of misbehaviour, irresponsibility or dishonest or lack of ability, by the votes of two-thirds of the committee’s resolution.


	Vacancy of the committees
	Section 40:  In the case where positions of the committee members become vacant under Section 36 (4) (5) and (6) before the expiration of term, there shall be an appointment to fill the vacancy within sixty days; except remaining term of the committee members is less than ninety days. 
The committee members who are appointed to fill in vacancy shall have their terms equivalent to the remaining terms in such positions. 
During the vacancy, the remaining committee members shall continue performing the duty. 


	The Committee’s Meeting 
	Section 41: The Committee shall hold a meeting once a month.    
At a sitting of the committee, not less than one-half of the total number of existing members is required to constitute a quorum.
In absence of the chairperson, if the chairperson does not attend the meeting or unable to perform the duty, the vice chairperson shall be the president. If both chairperson and vice chairperson do not attend the meeting or unable to perform the duty, the committee members attending the meeting shall designate one committee member to be the chairperson. 
In performing its duty, the chairperson or any committee member having direct or indirect conflict of interest in the issue considered by the committee, the chairperson or such committee member shall notify the committee. The committee shall take into consideration whether such committee member should be in the meeting and be able to pass a resolution in that particular issue, as regulated by the committee. 
A ruling in a sitting of the committee shall be made by a majority of votes. In casting a vote, each committee member has one vote. In case of an equality of votes, the chairperson shall have an additional vote to make a final decision.


	Power and Duty of the Committee
	Section 42: The committee shall have following duties and powers:
(1) provide an opinion to the cabinet to reform law, rule, regulation or other measure, as necessary according to this Act;
(2) formulate policy, action plan and measures to prevent and suppress torture or cruel, inhuman or degrading treatment or punishment and enforced disappearance; 
(3) formulate policy and measures for physical and mental rehabilitation and remedy for the injured person covering all aspects, including restitution, adequate compensation, physical and mental treatment and rehabilitation as complete as possible;
(4) regulate criteria and method in providing assistance and remedy to the injured person both financially and mentally added to long-term medical rehabilitation, subjected to approval of the Ministry of Finance; 
(5) provide preventive measures on secret detention or concealment of detention of individuals;  
(6) follow-up and examine a complaint about torture, and other cruel, inhuman or degrading treatment or punishment or enforced disappearance; support and assist the injured person by providing advice regarding legal matter, a lawyer, a medical examination for the benefits of the case, case progress, physical and mental rehabilitation and non-repetition of violation; 
(7) monitor, facilitate and coordinate with relevant agencies to ensure prompt and fair investigation, including a request to change an inquiry official for the benefits of justice;
(8) ask the government agency or other public official to assist, support or participate in performing a duty as appropriate for benefits in executing this Act;
(9) conduct unannounced visits to relevant agency or detention facilities, receive 
a complaint from an anonymous and, for benefits in executing this Act, provide 
recommendations to an agency in charge;    
(10) produce a report on situation of torture, and other cruel, inhuman or degrading treatment or punishment or enforced disappearance and present recommendation to 
the cabinet and the parliament in parallel with the public on yearly basis; 
(11) appoint the advisor, the subcommittee or the official to perform duties as designated by the committee; 
(12) regulate a regulation or a notification on expenditures in duties, as approved by Ministry of Finance;
(13) regulate a regulation in executing this Act; and 
(14) proceed other operations as stipulated by law.


	Power and Duty of the Office
	Section 43: The Rights and Liberties Protection Department shall perform as secretary of the committee and shall have following power and duty;
(1) coordinate and cooperate between related governmental agencies and private sectors in finding and assisting the injured person;
(2) follow-up and investigate a complaint regarding torture or cruel, inhuman or degrading treatment or punishment or enforced disappearance; and support and the injured person by providing advice regarding legal matter, a lawyer, a medical examination for the benefits of the case, case progress, physical and mental rehabilitation and non- repetition of violation;  
(3) support government agencies and relevant private sectors to participate in prevention and suppression of torture or cruel, inhuman or degrading treatment or punishment and enforced disappearance;
(4)  study, research and disseminate knowledge concerning torture or cruel, inhuman or degrading treatment or punishment and enforced disappearance, including provide training for the public and public officials; 
(5) collect information and case statistics and produce an annual report, including recommendations on prevention and suppression of torture and enforced disappearance, submit to the cabinet; and
(6) proceed other operations as assigned by the committee or the subcommittee.

	
	

	
	Chapter V
Penalty






	
	

	Offence of Enforced Disappearance 
	Section 44: Whoever commits an offence of enforced disapperance shall be punished with imprisonment of five to fifteen years and a fine from one hundred thousand to three hundred thousand baht.
If the commission under the first paragraph causes grievous bodily harm, the offender shall be punished with imprisonment of ten to twenty-five years and a fine from two hundred thousand to five hundred thousand baht.
If the commission under the first paragraph causes death, the offender shall be punished with life imprisonment.

	Offence of Torture  
	Section 45: Whoever commits an offence of torture shall be punished with imprisonment of five to fifteen years and a fine from one hundred thousand to three hundred thousand baht.
If the commission under the first paragraph causes grievous bodily harm, the offender shall be punished with imprisonment of ten to twenty-five years and a fine from two hundred thousand to five hundred thousand baht.
If the commission under the first paragraph causes death, the offender shall be punished with life imprisonment.


	Offence of Inhuman or Degrading Treatment or Punishment 
	Section 46: Whoever commits an offence of inhuman or degrading treatment or punishment shall be punished with imprisonment of not more than five years and a fine of not more than one hundred thousand baht.



	Intentional intervention of protection measures by not notifying rights or documenting detention information  
	Section 47: Any public official fails to perform an action in order to protect rights of the detainee according to Section 27 or document information about detention according to Section 28, with a purpose to obstruct the protection of rights and liberties of the detainee, shall be punished with imprisonment of not more than one year and a fine of not more than twenty thousand baht or both.

	
	

	
	Transitory Provisions 

	
	

	Enforced Disappearance Offence occurred before this Act is effective
	Section 48: An inquiry official shall continuously carry out an investigation on enforced disappearance offence until the disappeared person is found or there is an evidence for believing that the disappeared has died; and prosecute the offender, even refusal or concealment of the fate of the detainee occurred prior this Act is effective.


Analitical Summary of 
the Bill on Prevention and Suppression of Torture and 
Enforced Disappearance B.E. … 
(Parallel Version by the Citizens)
The Bill on the Prevention and Suppression of Torture and Enforced Disappearance B.E. … (parallel version by the citizens) was developed by reviewing and revising the previous draft that was introduced to the National Legislative Assembly in 2019,
 with a purpose to enable compliance with principles of Thailand’s 2017 Constitution
 and international human rights obligations that Thailand is a signatory country or has signed and still pending for ratification.
 This Bill is a result of consultation with the injured persons, the lawyers, and the staff of civil society organizations working on torture and enforced disappearance. The main purpose is to tackle problems of torture and enforced disappearance that actually took place in the past with a view to effectively provide the injured person with restoration and remedy, end impunity culture in some state agencies and install accountability system in the state sector, for tangible results of the prevention and suppression of torture and enforced Disappearance. Analytical summary of the Bill on the Prevention and Suppression of Torture and Enforced Disappearance is as follows:

1. Rationale and Necessity in Introducing the Bill 

Torture, and other cruel, inhuman or degrading treatment or punishment and enforced disappearance, committed by the public official is a grave human rights violation which is never be justifiable in any circumstance. Thailand’s Constitution stipulates the state’s duty to protect the rights or liberties of the people from being bodily searched, arrested, detained or inflicted by any act affecting the right or liberty in life or body, further than the grounds as provided by law. Torture, brutal acts or punishment by cruel or inhumane means shall not be permitted. Since Thailand is a party to the Convention against Torture or Other Cruel, Inhuman or Degrading Treatment or Punishment and also signed for the International Convention for the Protection of All Persons from Enforced Disappearance, there shall be legal provisions for specific commissions, prevention and suppression measures, remedy measure for the injured person and other relevant measures. This is to enable effective compliance with legal provisions in such Conventions, which will elevate Thailand’s human rights protection standard to be compatible with international standards and in line with the Constitution. Aforementioned reasons are justification to enact this Act.
2. Main Points of the Bill

The Bill on the Prevention and Suppression of Torture and Enforced Disappearance B.E. … contains following main points: 

2.1 Title of the Bill is similar to the former Bill, which is ‘The Bill on the Prevention and Suppression of Torture and Enforced Disappearance B.E. …’.

2.2 Effective date is similar to the former Bill, meaning the Act shall come into force after the expiration of one hundred and twenty days from the date of its publication in the Government Gazette. A timeframe facilitates enactment of subordinate legislation, appointment and selection of committee members and regulating 
a guideline on legal proceeding with other relevant agencies.

2.3 This Act overrides other laws, except the case that any law particularly safeguards the protection of right and liberty in life and body of the people greater than stipulated in this Act (Section 3).
  

2.4 The terms have been amended, as follows: 


– The terms “Torture” and “Enforced Disappearance” have been revised. The term “Act of Cruel, Inhuman or Degrading Treatment or Punishment” have been broadened to be more responsive to the principles of the Conventions and Thailand’s Constitution. 


– The terms “Public Official” and “Injured Person” have been broadened to include de jure and de facto husband, wife, life partner, parents, descendant, and dependent of the injured person, with a purpose to clarify the definition in protecting the rights to life and body of all individuals without discrimination as per the spirit of this Act.

– The term "Custody" has been added. Any public official uses the power affecting the liberty in body of the people shall notify details of the rights and document details of detention as stipulated by law as effective safeguard measures (Section 4).

2.5 A conceptual framework of prevention and suppression of torture and enforced disappearance has been formulated in Chapter I General Provisions to clarify the duty of state, including the public officials working for the executive, the judiciary and the legislation, as follows:


- uphold the principle of the Constitution that the state shall safeguard human dignity, rights and liberties in life and body of the people without discrimination. Torture, brutal acts or punishment by cruel or inhumane means shall not be permitted, including the state shall undertake effective measures in prevention and suppression (Section 6 paragraph one and Section 7 paragraph one);


- the right to file a complaint about torture or enforced disappearance has been included, including 
a duty to safeguard security and assist the injured person without delay, as well as follow-up and examine 
a complaint in bringing the offender to criminal justice procedure; access to reparation and remedy for both physical and mental damages to restore justice for the injured person; and the state to take appropriate measures to prevent repetition of violations (Section 6 paragraph two and Section 7 paragraph two); and


-  the role of the judiciary in checking and balancing the power exercised by the public official has been stipulated, that is to suspend or cease any action affecting the rights and liberties of life and body without delay; and the court has the power and duty to instruct protective measures as appropriate to protect and award reparation and remedy, through support of the committee (Section 6 paragraph three).

2.6 Preventive measures in suppressing torture and enforced disappearance have been stipulated in Chapter II Prevention and Suppression of Torture and Enforced Disappearance, creating accountability system and eliminating culture of impunity. Further, there are supporting mechanisms to assist the injured person to have access to justice through legal assistance to follow-up, examine and bring the offender to criminal justice procedure and provide physical, mental and social restoration and remedy together with prevention of repetition of violation.

2.6.1 Part 1 General Provisions, to be in accordance with the principles of the Conventions for efficient prevention and suppression of torture and enforced disappearance and the spirit of this Act, consists as follows:


- offence of enforced disappearance (Section 8), offence of torture (Section 9) and offence of  cruel, inhuman or degrading treatment act or punishment (Section 10);

- ground to increase punishment (Section 11), penalty of an accomplice, an instingitor, and a supporter (Section 12), command responsibility (Section 13) and  extenuating ground due to cooperation (Section 14); and


- universal jurisdiction (Section 15), extradition law principle and international criminal cooperation (Section 16), non-derogation rights (Section 17) and non-refoulement (Section 18).

Penalty is separated by Chapter V Penalty which contains penalty in proportion to the seriousness of the offences. 
2.6.2 Part 2 Legal Proceeding consists as follows:


- endorsement of injured person status in criminal case, enabling de jure and de facto husband, wife, life partner, parents, descendant, and dependent of the injured person to participate in criminal justice procedure to have access to truth and justice (Section 19);

- enforced disappearance offence is a continuous commission until the fate of the disappeared person has been clarified or the disappeared person has been released and an investigation shall be continuously carried out. The term of limitation is not applied until the disappeared person has been found or where there is 
an evidence for believing that the disappeared has died (Section 20). A period of statute of limitations of torture and enforced disappearance offences is fifty years; there shall be no statue of limitations, if the offences are part of widespread or systematic commission. (Section 21);  


- offences under this Act are special cases pursuant to the law on special case and the public prosecutor shall be in charge of an investigation file.  Legal proceeding under this Act is not under authority of the National Anti-Corruption Commission or the Public Sector Anti-Corruption Commission (Section 22). Ruling on lawsuit and a final decision for non-prosecution order shall be a duty of the Attorney-General  (Section 23);


- The injured person is entitled to know the case progress. The committee monitors the case progress, undertakes measures to protect welfare and ensures safety, along with reparation and remedy and reparation for physical and mental damages, and provide legal advice and litigation support (Section 24). The public prosecutor with a codination of the committee has a duty to pursue compensation from the offender and provide necessary information to the court to formulate appropriate preventive and rehabilitative measures for the injured person (Section 25); and

- The civilian court has jurisdiction to try and adjudicate offences under this Act. The alleged offender, the defendant and the injured person are under jurisdiction of the civilian court (Section 26).

2.7 Preventive measures of torture and enforced disappearance contained in ‘Chapter III Prevention of Torture and Enforced Disappearance’. There is a legal proceeding as stipulated by law in cases of search, arrest, detention or any act affecting the liberties in body of the people. The Court of Justice is a key mechanism to examine the power used by the public official if affecting liberties in body of the people, create a system of accountability and eliminate culture of impunity, as follows:


- notify the detainee about the right to communicate with relatives or a person whom the detainee trusts, right to a lawyer and right to medical check-up and treatment (Section 27). Recording detention information requires a minimum list as stipulated by law (Section 28);


- a relative or a person with a legitimate interest of the detainee, the committee and the relevant official have a right to request a disclosure of detention information (Section 29 paragraph one). In refused, the criminal court, within its jurisdiction, is entitled to order the disclosure of information (Section 29 paragraph two and three); exempted only if the court summons the detainee to be inquired before the court and there are exception grounds not to disclose information as stipulated by law (Section 30);


- the criminal court, within its jurisdiction, has the power to examine legality of custody (Section 31)  by inquiring or ordering the violation under this Act to be ceased and stipulating an appropriate measure for the benefits to safeguard and provide initial remedy, with having support from the committee. (Section 32);


- there is a guideline in response to the case of death in custody. It requires a coordination for postmortem examination report under the Criminal Procedure Code. The public official shall secure a crime scene to prevent evidence tampering by anyone and coordinate with relevant agency working on evidence analysis to store and collect evidences at the scene in accordance with the Chain of Custody Principle; and contact a family or a relative of the deceased to participate in a fact – finding inquiry into the death including coordinate with the committee to participate in fact verification about torture in custody (Section 33); and


- inadmissibility of evidence caused or obtained by commissions of this Act (Section 34) and 
a protection clause for a whistle-blower who exercises the right in good faith (Section 35).

2.8 Mechanism to prevent and suppress torture and enforced disappearance in the form of the committee is in 
‘Chapter VI Committee on Prevention of Torture and Enforced Disappearance’, developed based on 
a previous draft, as follows:

- the numbers of the ex officio committee members have been reduced, while the committee has been broadened to include two representatives of the injured person (Section 36 (4)), three representatives from non-profit civil society working on protection of the rights and liberties in life and body of the injured person from being in custody (Section 36 (5)) and qualified persons appointed by the cabinet based on knowledge in evidence analysis, forensic medicine and psychology (Section 36 (6));

- the power and duty of the committee has been expanded to follow-up and examine a complaint concerning commissions under this Act, provide advice regarding legal matter, a lawyer, medical examination for the sake of the cases, physical and mental rehabilitation and non-repetition of violation (Section 42 ) (6) (7) (8)); visit a detention facility (Section 42 (9)); and produce a report on situation regarding torture and enforced disappearance and identify recommendations to the cabinet and the parliament together with the public on yearly basis (Section 42 (10)); and 

- the power and duty of the office has been expanded to follow-up and examine a complaint as well as support and assist the injured person (Section 43).

 2.9 Transitory Provisions guarantee a continuous investigation on enforced disappearance offence until the disappeared person is found or there is a substantial evidence for believing that the disappeared has died; and prosecute the offender, even refusal or concealment of the fate of the detainee occurred prior this Act enters into force.

-----------------------------------------

� Regardless the grounds of differences in origin, race, ethnicity, language, sex, gender, sexual oritentation, age, disability, physical or health condition, personal status, economic and social standing, occupation, work, education and training, religion or belief, political opinion, or any other grounds.   


� The Bill on the Prevention and Suppression of Torture and Enforced Disappearance B.E. … (proposed by the cabinet) was approved during the National Legislative Assembly’s parliamentary meeting 86/2561 dated Thursday 20th December 2018.


� Thailand’s past Constitutions including the latest one explicitly upholds human dignity, rights, liberties and equality of the people (Section 4). They protect rights and liberties in life and body of individuals from being bodily searched, arrested, detained or inflicted by any act affecting the rights and liberties in life or body further than the grounds as provided by law. Moreover, they expressly enshrine that torture, brutal acts or punishment by cruel or inhumane means shall not be permitted (Section 28).  Any person injured from the violation of his or her rights or liberties or from the commission of a criminal offence, shall have the right to remedy or assistance from the State (Section 25).     


� Relevant international human rights obligations are (1) Convention against Torture and Other Cruel Inhuman or Degrading Treatment or CAT which Thailand has become a party since 1 November 2007; and (2) International Convention for the Protection of All Persons from Enforced Disappearance or ICPPED which Thailand signed on 9 January 2012 and has been pending for ratification process.


� As a result of Section 3, the public official has to comply with prevention and protection measures against tortore and enforced disappearance under this law, including the public official’s operation that has been done according to the Martial Law Act B.E. 2457, Act of Emergency Decree B.E. 2548, Narcotic Drug Presention and Suppression Act B.E. 2519, NCPO Order No. 3/2558 and NCPO Order No. 13/2559.





�แปลตาม รธน. มาตรา ๒๓๐ (๑) ใช้คำว่า  กฎ และระเบียบ เหมือนกันคือ rules ค่ะ 


�ควบคุมตัว ใช้คำว่า Custody น่าจะตรงกว่า detention 


Custodyจำกัดการเคลื่อนไหวและsurveillance ใช้ได้กับผู้ร้ายลักพาตัวหรือขังไปทรมาน แต่ดีเทนชั่นลักษณะเข้าคุกทางการ 


�ใช้คำนี้น่าจะตรงกว่า concerned ไหม คือ เป็นเจ้าหน้าที่ที่มีอำนาจหน้าที่เกี่ยวข้องในเรื่องนั้น


�ขอใช้คำกลาง ๆ ว่า the doer ไปก่อนเพื่อแสดงว่ายังไม่ได้เป็นผู้กระทำความผิด


�เพื่อให้ตรงกับคำนิยาม Custody


�จะได้ตรงกับที่แปลในบทนิยามด้วย


�เพื่อขยายให้ชัดว่ามี 2 ส่วน คือมีสิทธิ และได้รับแจ้งสิทธิ


�และสภาพร่างกายของผู้ถูกควบคุมตัว
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